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THE QUESTION OF THE QUORUM. 

BY THE LATE MANUEL ALONZO MARTINEZ, PRESIDENT OF THE 
SPANISH CHAMBER OE DEPUTIES. 



In the last legislative session of the House of Representatives 
of the United States, the majority, on the proposition of the 
Speaker of the House, added a new article to the regulations, 
which provides that, when it is desired to know whether there is 
a quorum of members present, the total number of Representa- 
tives present at the time of voting, not only those who vote, but 
also those who do not vote, shall be counted. 

The opinion of the undersigned has been asked : (1) On this 
reform of the rules of the House of Representatives of the United 
States. (2) On the general question of the quorum in Spain. 

I. 

Although an erninent writer of ancient Spanish America * 
defines parliamentary law, from a purely theoretic point of view, 
as that branch of science which investigates the principles to 
which the constitution and procedure of legislative assembliea 
should conform, f he is, nevertheless, obliged to recognize that 
this science is so new that it may be said to be in course oi 
formation, and that, though Jefferson, Erskine May, Cushing, 
Pondra y Piene, Pranqueville, Mancini y Galeoti, and other 
authors have given us valuable information upon the matter, 
their works have been all confined to a simple exposition of par- 
liamentary procedure as current in North America, in England, 
in Prance, and in Italy. He holds that they have rendered a 
signal service in thus preparing the way for scientific investiga- 
tions upon this branch of law, by the accumulation of material, 
but that they have made no theoretic progress in the science. 

In the opinion of the author cited, Bentham alone consecrated 

* " El Poder Legislatif," by Justino Jimener do Arechaga, Vol. II. Published bj 
A. Beneiro y Ramos (Libreria Nacional), Montevideo. 1890. 
t Ibid, p. 9. 
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himself to the study of the principles to which parliamentary 
constitution and procedure should conform, hi3 essay on " Par- 
liamentary Tactics," published near the beginning of this century, 
being a veritable treatise on the science of parliamentary law ; 
but, adds Senor Jimener de Arechaga, as is generally the case 
with works which initiate a special order of investigation, a 
very incomplete one. 

In fact, the essay on " Parliamentary Tactics " is so incomplete 
upon the point now under consideration that, although Bentham 
devotes the whole of the eighteenth chapter to it, he only says, 
in substance, that if satisfactory statutes were enacted to prevent 
non-attendance, there would be no need of recourse to the quorum 
or the determination of the number of representatives necessary 
to constitute an assembly ; that the principal aim cf the quorum 
is to compel attendance through respect for public opinion ; that 
those who direct assemblies are forced to take vexatious measures 
to insure the presence of a complete number ; and that rigorous 
measures are excusable if the negligence be extreme ; adding that 
the quorum is the last expedient to which recourse should be had 
to obtain the desired result. 

As will be readily seen, there is nothing in these remarks of 
Bentham resembling a scientific principle capable of theoretically 
solving, apart from considerations of time and place, the ques- 
tions which arise on the establishment or reform of the quorum 
in any legislative assembly, and there is nothing rash in the belief 
that the ideas so vaguely expressed by the illustrious English 
jurisconsult were inspired by the recollection of the words of a 
certain Speaker of the House of Commons who, closing the sitting 
for the first time on April 26, 1729, because there were not 
forty members present, declared that "members who abandon the 
discussion of the most grave affairs of state to amuse themselves 
in taverns and gaming-houses are unworthy of the position they 
hold as members of this House." 

In the absence, therefore, of established scientific principles 
admitted of common accord by legal writers, and of authorities to 
aid us in judgments upon this matter of the quorum or on any 
other point of parliamentary law, any opinion formed upon the 
two subjects proposed at the head of this paper should take into 
account the circumstances of each country, not only as to the re- 
lation of the constitutional regime, whether it be representative 
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or parliamentary, to the fundamental laws of the constitution — 
generally different upon the question of the attendance of repre- 
sentatives at the meetings of the legislative chambers — and to the 
constitutional means of obtaining or exacting their attendance, 
but also in relation to temporary circumstances, which rightfully 
exercise so large an influence in politics considered as the art of 
government, and on the resolutions of the governing body or its 
constituent elements. 

Things being as they are, it would be a vain presumption on 
the part of the undersigned to pretend to as thorough a know- 
ledge as his interrogator — an eminent writer of the United States 
— possesses of the customs of the representatives of that country, 
so distinct from all the nations of the old world ; and consequently 
the opinions here expressed have been formed without the aid of 
that certitude which is the capital element of all verdicts, and 
which largely rules judgment in political matters. 

To the undersigned, limited to the knowledge which he has 
obtained from books, and starting with the general principle that 
the regulations of the legislative assemblies of a country should 
be inspired by the same spirit and reasons as govern its constitu- 
tion and its fundamental laws, it does not appear hazardous to 
maintain that in countries where the representative regime is in 
force — of which the great North American republic is the model — 
it is more necessary than in countries subjected to the parlia- 
mentary regime — as are almost all European monarchies and 
republics — to insist that the assiduous and constant attendance of 
a majority of members of the assemblies devoted to the exercise 
of legislative functions is of transcendent importance to the rights 
and dues of the nation at large, and to maintain that the consti- 
tution of the United States differs from the fundamental laws of 
all other countries in regard to the quorum by the means it assures 
the legislative assembly of imposing its authority upon the mem- 
bers who compose it. 

By virtue of one section of that constitution only a ma- 
jority constitutes a deliberative quorum ; but a smaller number 
may adjourn from day to day, and are authorized to compel ab- 
sent members to put in an appearance, by what means and under 
what penalties each house may determine. The second clause 
of the same section provides that each house may decide 
upon its own rules of procedure, may punish its members for bad 



20 THE NORTH AMERICAN REVIEW. 

conduct, and, with the assent of two-thirds of its voting members, 
may expel the offenders. 

In accordance with these provisions of the fundamental law, 
the regulations of the lower house decree that every member shall 
be present in the legislative building during the sessions of the 
assembly unless he has been excused, or in a case of unavoidable 
absence ; also that he shall be under an obligation to vote on all 
questions unless he has been freed from this duty on a motion 
presented before the division or the roll-call has commenced and 
the debate closed, and unless he has a personal or pecuniary in- 
terest in the matter under discussion. It is also enacted that if a 
quorum be not present, fifteen members, inclusive of the Speaker, 
may compel the absent members to appear ; to this end, at every 
roll-call the names of absent members should be recorded, the 
doors closed, and those members in whose name no sufficient ex- 
cuse has been presented may, by virtue of an order of the majority 
of the members present, be sought for — wherever they may be — 
by officers appointed for the purpose by the sergeant-at-arms, 
arrested, and conducted to the legislative assembly, which then 
decides on what condition they shall be released. 

All this, which is in perfect harmony with the constitutional 
provisions already set forth, and which is completed by the large 
privileges which the Representatives enjoy by virtue of this same 
constitution and of other more recent laws, is quite foreign to 
European parliamentary law and procedure ; but we cannot do less 
than to take account of it, in judging the reform concerning the 
quorum with which our first question deals. 

Certain words employed by my interrogator in formulating 
his question seem to indicate that what has occasioned the ex- 
citement produced by the reform of the regulations of the North 
American House of Eepresentativas is the fact that, to render 
the working of the quorum regulation satisfactory when its appli- 
cation is necessary, the total number of members present in the 
House at the time of voting is counted — not only those who vote, 
but those who do not vote — for the reasons given above, and this 
resolution does really appear very strange ; but, in the opinion of 
the undersigned, it is less strange than it is taken to be at first 
sight, not only in North America, but in parliamentary Europe, 
whose constitutions, laws, regulations, customs, and usages differ 
so much from those of the United States of America. 



THE QUESTION OF THE QUORUM. <%\ 

In the United States the right of demanding a quorum has 
two objects. First, to insure that whatever may be voted shall be 
voted by a majority of the Representatives who represent to the 
country the majority of her citizens, and to insure that the Repre- 
sentatives shall perform the duty of presence which the constitu- 
tion imposes upon them under penalty of the punishments which 
the assembly has the right to inflict and has decreed in its regu- 
lations ; which explains the unity of the law established by the re- 
form of the regulations here under consideration. The reform 
has also another distinct object, which, like the previous one, is 
in conformity both with the letter and with the spirit of the 
constitution of the United States of America. Otherwise it 
would be necessary to consign to oblivion the discussion of the 
subject of which something was said at the beginning and which 
it is convenient to explain somewhat more fully at this point. 

As Jefferson notices in his " Manual of Parliamentary Prac-. 
tice," the name quorum is derived from the custom, which still 
exists in England and in the Roman Chancellorship, of giving to 
certain acts of the government the name of the legislative actions 
they decree or of the formulas which are proper to them. Jefferson 
also considers it a reasonable hypothesis that the name given to 
the number of members who suffice to constitute an assembly origi- 
nated in some formula which commenced with the word quorum. 
Since April 26, 1729, not only the word but its signification and 
the parliamentary customs derived from it have spread from 
England to all assemblies of the old and the new world. 

Well, from the clay when, for the first time, the Speaker 
closed the session of the House of Commons with the remark 
that there were not forty members present, and from the 5th of 
January, 1640, when in the same chamber the question arose 
whether there were or were not a sufficient number of members 
present to open the session, and it was decided negatively because 
there were not forty members in attendance, up to the present 
time, every individual member of the House of Commons is en- 
titled, and may use his right at any moment of the session, 
either when it has been announced that a vote is about to betaken 
or during a discussion, to demand that the number of members 
present shall be counted, thus often delaying by many hours and 
sometimes by several days the taking of a vote. 

In such cases a sand-glass is placed upon the table, and during 
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the two minutes its upper cavity takes to empty, electric bells 
are rung in all the precincts of the chamber. Thereupon the 
members who are in the corridors, in the library, or in the re- 
freshment rooms repair promptly to the chamber. The sand- 
glass runout, the Speaker counts the number of members present ; 
if the total is less than forty, he closes the session, or, rather, 
adjourns it to the following day ; if the total exceeds forty, the 
session continues. 

Prom these facts it may be inferred that the function of the 
quorum, both originally and in its developments, as practised by 
the nation which, at least in Europe, passes for an authority on 
these matters, is in itself independent of the vote, inasmuch as 
the validity of this latter necessitates the existence of a quorum, 
which varies infinitely in different countries and even at different 
epochs in the same country. 

In virtue of these considerations, having had no oppor- 
tunity of acquiring an intimate knowledge of the customs of the 
members of the House of Representatives of the United States of 
America, which may have induced the Speaker to propose and 
the majority to approve the reform of its regulations which has 
been adopted, I think that this reform is not in opposition to, 
but is in harmony with, the letter and the spirit of the constitu- 
tion, and with the regulations in force in the House of Represent- 
atives, and also that it is in conformity with the spirit and gen- 
eral meaning of the quorum of the British Parliament, which, 
since 1729 and 1640, has been adopted by all the legislative assem- 
blies of the world. 

II. 

When, in 1836, the constitutional and parliamentary regime 
was definitely established in Spain, the royal decree dated 
August 21, 1836, convoking the Cortes, contained, in accordance 
with the constitution of 1812, a clause to the effect that the 
deputies should perform their duties gratuitously until the Cortes 
had determined upon the best course to be taken with regard to 
article 102 of the said constitution, in which it was provided that 
the provinces should pay their respective deputies the salary which 
the representatives then forming the Cortes voted to subsequent 
parliaments. 

This clause, amplified and confirmed by article 58 of the elec- 
toral law of July 18, 1837, provided that, as long as senators and 
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deputies performed their duties gratuitously, they might resign 
their mandate whenever they so wished, even after having ac- 
cepted it and having commenced to exercise their functions. The 
principle of unpaid parliamentary representation has survived in 
the Spanish political Eight, and to it is chiefly due the opinion 
that the assiduous attendance of senators and deputies at their 
respective chambers cannot be and ought not to be rigorously 
exacted. It has on several occasions caused the rejection of the 
proposal that non-attendant members should be subjected to an 
efficacious judicial punishment ; it being pointed out that non- 
attendance might be considered as a renunciation of functions 
on the part of the senator or deputy who absented himself under 
such circumstances as might determine the necessity of imposing 
upon him a punishment for the said absence. 

An immediate result of this opinion is the existence of articles 
202 and 203 of the regulations of Congress, which provide that, 
if any deputy has occasion to absent himself for more than eight 
days, he must request the permission of Congress, explaining his 
motives in writing and stating the time during which he desires 
to absent himself, so that Congress shall consider his request and 
accede to it if it he judged warrantable ; but that, since it is 
essential that at all sessions the number of deputies which the 
constitution indicates as necessary to formulate laws should be in 
attendance, leave of absence shall never be accorded to more than 
a third of the number in excess of the number of members neces- 
sary to form a quorum. In the generality of cases, however, 
members absent themselves without requesting leave of absence, 
and it is not the custom to make any kind of remonstrance with 
regard to such absences. 

The same thing happens in the Senate, although articles 59 
and 60 of its regulations reproduce in substance the provisions of 
articles 202 and 203 of the regulations of Congress, cited above. 

As to the quorum, the regulations which govern its application 
in the Spanish chambers may be resumed in the following terms: 

According to article 43 of the constitution it is essential for 
the validity of the laws passed by each of the legislative bodies 
that one more than half the total number of individuals compos- 
ing the body shall be present ; a principle which, in turn, inspires 
article 214 of the regulations of the Senate and article 179 of the 
regulations of Congress, whose purport is that the constitutional 
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mandate is applicable only to the final voting of laws, and not to 
votes which are taken merely on individual articles. 

In computing the total number of individuals who compose 
each legislative body — both in the Senate and in Congress — only 
those senators and deputies are counted who have not been 
simply admitted, but have in addition taken the oath. 

The constitution is silent as to the number of senators and 
deputies necessary to definitely constitute either of these legisla- 
tive bodies, and the omission in the fundamental laws is filled up 
by the respective regulations of the Senate and of Congress. 

By virtue of and conformably to article 30 of the regulations 
of the Senate, in the first legislative session succeeding the re- 
newal of the elective portion of this chamber, the examination of 
acts and measures of the second category being terminated, if 
afterwards one more than half the total number of senators 
present is admitted, the definite constitution of the Senate is, 
by common consent, proceeded with ; whereas, conformably with 
article 34 and the concordant articles 10 and 11, when the legis- 
lature has undergone neither a complete nor a partial renewal of 
its elective portion, the Senate is definitely constituted as soon as 
fifty senators are present to nominate the four secretaries. 

Articles 37 and 15 of the regulations of Congress require for 
its definite constitution in the first legislative session of each par- 
liament that there shall be admitted at least as many deputies as 
are necessary to vote the laws, and in the second and succeeding 
sessions at least that same necessary number of deputies shall be 
present. 

To open and continue the sessions of the Senate, according to 
article 109 of its regulations at least thirty senators must be 
present, and forty suffice to pass any resolution excepting the 
definite adoption of a project of law. 

In Congress, conformably to article 107 of its regulations, at 
least seventy deputies must be present to open the session, and 
this number suffices to pass any resolution excepting the definite 
adoption of a project of law ; but the presence of no given number 
of deputies is required to continue the session, when once opened, 
or to maintain a debate. 

The Senate, like Congress, is divided into sections ; and, 
according to article 68 of the regulations of the first of these 
assemblies, to open the session in each of these sections at least 
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ten senators are required to assemble, but if, fifteen minutes 
after the hour appointed, it is found that the president, vice- 
president, secretary, and under secretary are absent, they may be 
replaced, for that session only, by substitutes chosen among 
themselves by the members present. 

The regulations of Congress contain no rule concordant with 
article 68 just mentioned. 

On the other hand, in order that decisions arrived at upon the 
validity or nullity of laws classed as important may have a defi- 
nite character, article 36 of the regulations of Congress requires 
that the number of deputies present shall in no case be less than 
one hundred and forty ; whereas the regulations of the Senate do 
not require the attendance of any particular quorum for the 
passing of important laws. 

The principal regulations which require the attendance of 
senators and deputies at the deliberations of the legislative corps 
to which they respectively belong, and the various quorums proper 
to each of these assemblies, having been indicated, it should be 
added that, excepting the quorum necessary to pass laws and to 
definitely constitute Congress, — which increases and diminishes 
in proportion to the number of individual members of whom, 
according to the constitution, the chamber may be composed, 
or to the number who actually compose it at any given time, — 
these quorums do not represent the quotient of a dividend and 
divisor previously established, but, as far as Congress is concerned, 
a figure decided upon many years ago, when the number of 
deputies who formed the assembly was far less than it should be 
according to the electoral law annulled by that of June, 1890, 
which reestablished universal suffrage. 

Notwithstanding that by this last law the number of deputies 
may be augmented, there is to-day no current of opinion in Spain 
in favor of an increase in any one of the quorums already men- 
tioned. 

As to the establishment of new regulations to insure the con- 
stant attendance of senators and deputies at their respective 
chambers, the common opinion is that it is best to have recourse 
to indirect means of obtaining attendance ; but it is certain that 
no measures framed with a view to forward this end by the impo- 
sition of penalties for non-attendance could be proposed without 
encountering serious opposition. 
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The utmost ever obtained in this matter, on two distinct occa- 
sions, separated by an interval of twenty-two years, was the estab- 
lishment of the custom of noting down the names of the deputies 
on their arrival at the Congress House. As soon as the number 
of seventy was reached, the session was opened with the reading 
of the list thus formed, which was then published in the journal 
of the sessions (Diario de Sesiones) ; but the presidents who 
adopted this plan were never able to maintain it for any consid- 
erable time, and to-day it would be no longer possible to put it 
into practice Avithout running directly counter to public opinion, 
which would repel this kind of moral coercion were it applied to 
the representatives of the nation. 

The advocates of the parliamentary regime grieve over the fact 
that but a scanty number of deputies and senators take part in the 
discussion and adoption of projects of great importance to the 
country, and over the difficulties so frequently experienced in 
obtaining the attendance of a sufficient number of members to 
open the session ; yet they would themselves disapprove any 
measures of a more energetic character than a suave admonition 
made by the president in open session, and formulated in such 
general terms as to render it entirely free from the character of a 
correction administered to any single individual. 

The undersigned considers, therefore, that, as long as the 
services of senators and deputies continue to be rendered gratui- 
tously, public opinion will demand no alteration or reform what- 
soever in the regulations relating to the quorum in the Spanish 
legislative bodies. 

Manl- Alonzo Martinez. 



